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466 TALLINGER V. MANDEVILLE et al. 

RECENT AMERICAN DECISIONS. 

Court of Appeals of New York. 
TALLINGER v. MANDEVILLE et al. 

An agreement between husband and wife for a separation cannot be assailed, be- 
cause the contracting parties were husband and wife, in action between the sur- 
viving wife and the executors of her deceased husband. 

An executed agreement for a separation will not be interfered with, to relieve 
either party on the ground of public policy, as this is best subserved by leaving the 
parties where they have placed themselves. 

Where a husband induced his wife to surrender an agreement of separation for 
a sum of money in hand, the wife cannot afterwards sue for the benefits of the sur- 
rendered agreement, without first returning the money received, when the defence 
made by the husband's executors is a denial of their testator's liability on the 
agreement surrendered. 

Appeal from Supreme Court, general term, fifth department. 

Action by Mary A. Tallinger against Austin Mandeville 
et al., executors, etc., of Godfrey Tallinger, deceased, to re- 
cover on a contract to pay the sum of $10,000. The plaintiff 
was non-suited at the Monroe Circuit Court, and appealed to 
the general term, where the judgment was affirmed, and appeal 
was then taken to the Court of Appeals. 

P. Chamberlain, Jr., for appellant. 

W. A. Sutherland, for respondents. 

Earl, J., (April 16, 1889). On the 26th day of Septem- 
ber, 1 88 1, the plaintiff was married to the defendants' testator, 
Godfrey Tallinger, and they commenced to live together as 
husband and wife. On the 18th of February thereafter the 
testator executed the following instrument : — 

'* Whereas, I, Godfrey Tallinger, did on the 26th day of September, 1881, 
marry my present wife, Mary Tallinger, and did then, in consideration of said 
marriage, agree to secure to her the payment of ten thousand dollars upon my 
death, provided she should live with me, as my wife, until said time, and should, 
in all things, at all times, perform faithfully the duties of a wife, and take 
such care of me and my household as I should request, and as should be proper 
and reasonable. Now, therefore, I do, in consideration of the premises, agree 
with said Mary that ten thousand dollars shall be paid to her at my death, pro- 
vided she shall faithfully perform all of said conditions on her part, and such per- 
formance, in full, shall be a condition precedent to any liability to her upon this 
agreement." 
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Both parties, at the same time, executed, under seal, an- 
other instrument, which was pinned to the former, as follows : 

*' It is agreed between Godfrey Tallinger and Mary Tallinger that the annexed 
instrument shall, upon its delivery, be deposited with Satterlee and Yeomans, or 
such other person, or persons, as said parties may agree upon, at any time, to be 
held by them until the death of said Godfrey Tallinger, as the said Godfrey 
desires that it should not be made a public matter, and that the observance of this 
agreement upon the part of said Mary Tallinger shall be a condition precedent to 
any liability upon said agreement." 

The domestic life of Mr. and Mrs. Tallinger soon became 
unhappy and inharmonious ; and an agreement was made for 
a separation, in pursuance of which, on the 20th day of July, 
1882, they executed, under seal, the following instrument: — 

"This agreement, made this 20th day of July, 1882, between Godfrey Tal- 
linger, of Rochester, N. Y., and Mary Tallinger, of the same place, witnesseth, 
that, in consideration of five thousand dollars, this day paid by said Godfrey to 
said Mary, and other valuable considerations, it is agreed that said Mary shall 
absent herself continuously from, and not visit, the house of said Godfrey, or com- 
municate with him, or molest him, or make any claim upon or against him, in any 
manner, or against his estate after his death ; and will, upon request of any person 
interested in the same, after his death, execute to and deliver to them, release of 
dower or other claim or interest in the estate of said Godfrey, and the said Mary 
does hereby release all claim of dower, or other interest, in any property now 
owned by said Godfrey, or which he may hereafter own ; and if said Mary shall 
violate any of the conditions or provisions hereof, or shall fail to perform any of 
the same, she shall thereupon repay to said Godfrey, his assigns or personal rep- 
resentatives, said $5,000.00 and the interest thereon from this date, as liquidated 
damages, and she charges her separate estate therewith; and a certain agreement 
heretofore executed by said Godfrey and said Mary, whereby he agreed to pay at 
his death, upon the performance of certain conditions therein expressed, the 
sum of $10,000.00, is hereby canceled and abrogated." 

Thereafter they lived separate, and Mr. Tallinger died on 
the fifth day of December, 1884. The plaintiff claimed dower 
in the real estate left by her husband, and it was admeasured 
to her, and in October, 1886, she commenced this action to 
recover the $10,000 mentioned in the instrument executed 
February 18, 1882. In her complaint she alleged an oral 
agreement to pay the $10,000 in consideration of her marriage 
to the testator, and the subsequent execution of the written 
agreement, and that the $10,000 became due and payable, and 
demanded judgment for that sum, with interest from the death 
of the testator. The defendants, in their answer, alleged, 
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among other things, that the plaintiff did not, after the execu- 
tion of the written instrument, live with the testator as his 
wife, caring for his household, and performing all the duties of 
a wife faithfully ; but that, on the contrary, she grossly and 
willfully failed and neglected to perform her duties in the care 
and management of his household, and to sustain the dutiful 
relations of a wife ; and they set up, as a further defense, the 
execution of the instrument of July 20, 1882, and demanded 
judgment for #5,000, as therein specified, for liquidated dam- 
ages. The plaintiff served a reply, simply denying the allega- 
tions of the counter-claim. Upon the trial, the plaintiff gave 
some evidence tending to show misconduct on the part of her 
husband, and that she had just cause for separation from him. 
The defendants then proved the instrument dated July 20, 
3882, and gave no further evidence. Upon defendants' motion 
the court then nonsuited the plaintiff. The judgment entered 
upon the nonsuit was, upon appeal to the general term, 
affirmed. 

On the 20th day of July, 1882, the plaintiff held the obli- 
gation of the testator to pay her $10,000 at his death upon 
the conditions mentioned. That obligation constituted her 
separate estate, and, under the laws of this State, she had the 
same right to deal with it as if she were a feme sole. She 
could sell, release or discharge it at her pleasure. It was pay- 
able upon certain conditions, which might not be performed 
by her ; and the estate of her husband might not at his death 
be sufficient to meet it. Hence, clearly, the instrument, paya- 
ble at an uncertain time in the future upon the contingencies 
mentioned, was not of the value of #10,000. It is claimed, 
however, on the part of the plaintiff, that, as she was the wife 
of the testator, her agreement made with him on the 20th day 
of July, 1882, did not bind her. It is undoubtedly true that, 
so far as that agreement remained executory, it could not have 
been enforced by Mr. Tallinger, or his executors. But it was 
executed. She received in cash #5,000, and was released from 
the conditions contained in the prior instrument, binding her 
to live with him, and faithfully to perform the duties of wife, 
and to take care of him and his household during his life. 
For the surrender, therefore, of the prior obligation, she re- 
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ceivea ample consideration. There is no allegation in the 
complaint or reply, and there was no proof upon the trial, that 
the consideration of $5,000 paid to her in hand, was not an 
adequate consideration for the surrender of the prior condi- 
tional obligation of her husband. There has never been a 
time in the history of the law, and certainly not since 1848, 
when such an agreement between husband and wife relating 
to her separate estate, and fully executed, would have been 
absolutely void. She surrendered an obligation which she 
then held as a part of her separate estate, and in lieu thereof 
received #5,000 in money, and that became her separate estate ; 
and it never could be held in a forum administering both law 
and equity that she could hold the money thus received, and 
enforce the obligation which she had surrendered in consider- 
ation thereof. 

Agreements between husband and wife, founded upon 
valuable considerations, have frequently been enforced in 
equity. She may even sell her separate estate to her husband 
for a valuable consideration, and the sale will be upheld in 
equity: White v. Wager (1862), 25 N. Y. 328; Winans v. 
Peebles (1865), 32 Id. 423 ; Hunt v. Johnson (1870), 44 Id. 27 ; 
Boydx. De La Montagnie (1878), 73 Id. 498. Here, by her 
own act, she surrendered, released, and discharged her hus- 
band's obligation. Thereafter, she did not in any sense hold 
or possess it, and she could regain it, and be reinstated in her 
rights under it, only by a suit instituted in equity for that pur- 
pose, in which case relief could be granted to her according 
to the equities of the case, as they appeared upon the proofs. 
The agreement of the 20th of July, 1882, cannot, therefore, 
be assailed in this action, because the parties thereto were 
husband and wife. 

The further objection is made, on behalf of the plaintiff, 
that the agreement of July 20th was illegal, and against public 
policy, as it provided for the separation of husband and wife. 
If it were an executory agreement, and either party was seek- 
ing to enforce it, the objection would be a good one. But 
here the agreement had been executed. She took the #5,000 
and gave up her obligation. The law will never interfere, at 
the instance of either party, with what has been done in exe- 
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cution of an illegal agreement. It simply refuses to enforce 
such agreements, or such as are against public policy ; but it 
never intervenes to relieve either party against them, so far as 
they have been executed. It refuses to enforce such agree- 
ments, not from any regard or concern for the parties thereto, 
but to promote the public policy and the general welfare ; and, 
so far as they have been executed, they cease to interest the 
public, and public policy is supposed to be best subserved by 
letting them alone, and leaving the parties to them where they 
have placed themselves. The obligation upon which she sues 
has been paid and discharged, and it does not avail her to say 
that such payment and discharge were in pursuance of an 
agreement which was in fact illegal. It has nevertheless been 
paid and discharged, and the law will not, at her instance, 
either directly or indirectly, set aside or undo what has been 
done, on account of any illegality in the agreement. 

It is also claimed by the plaintiff, that from the relation 
existing between Mr. and Mrs. Tallinger, it must be presumed 
that she was overreached, imposed upon, or defrauded by her 
husband; but all the facts appear here, and there is nothing 
from which such a presumption can arise. At the time of the 
execution of the obligation of February 18, 1881, Mr. Tal- 
linger was about 72 years old, and it was impossible on the 
20th of July thereafter to estimate precisely the value of that 
obligation. It was conditioned upon performance of several 
things by the plaintiff. Its value depended, to a large extent, 
upon the length of the testator's life, and of the adequacy of 
his property at death. Under such circumstances, it is not 
apparent that $5,000 in hand paid, was not a fair equivalent 
for the release of the obligation. There is no allegation in 
the complaint, that she was overreached or defrauded, or that 
the amount paid her was not adequate. But, even if the 
plaintiff had been overreached by being induced to surrender 
the prior obligation, and to take in lieu thereof #5,000 in 
money, she was in no condition to succeed in this action. The 
defendants did not admit the liability of the testator upon the 
obligation of February 18th, but disputed it, and alleged that 
she had violated the conditions mentioned therein, and that 
she was not, therefore, entitled to recover anything. Under 
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such circumstances, before she could recover upon the orig- 
inal instrument, she should have repudiated the subsequent 
agreement of July 20th, and should have tendered back the 
$5,000. It is not a case where, upon the undisputed facts, the 
plaintiff would be entitled to recover something, either under 
the original obligation or the substituted agreement. The 
executors denied their obligation to pay anything, and in such 
a case it was the duty of the plaintiff to restore the $5,000, 
that the litigation could thereafter be carried on solely upon 
the liability of the defendants under the original agreement: 
Gould v. Bank (1881), 86 N. Y. 75. 

The judgment should therefore be affirmed, with costs. 

All concur. 



An agreement for separation, made 
by a husband and a wife while they are 
living together, and to take place pres- 
ently, has, in some instances, been held 
to be valid, but where it is made to 
take place in the future, it is such as 
the court will not uphold, because con- 
trary to public policy. 

[" Contracts of this description have 
been long sanctioned in England, ow- 
ing, probably, to the circumstances that 
absolute divorces are not permitted (or 
causes arising subsequent to the mar- 
riage. But, in this State, such liberal 
provision is made by law, for divorces, 
that necessity does not require, and 
policy does not admit, a separation by 
private agreement :'' Swift, J., dissent- 
ing, Nichols v. Palmer (1811), 5 Day 
(Conn.)5S. Still, it was soon said that, 
" although the wisest judges have fre- 
quently asserted that deeds of separa- 
tion are at variance with the policy of 
law, it is now too firmly settled to be 
shaken :" Rogers, J., Hutton v. Duey 
(1846), 3 Pa. IOI, 104. 

Recognized in U. S. as valid. 

[The Supreme Court of California, in 
1858, felt justified in saying that, "by 
the settled law of the United States 



such agreements are not invalid because 
against sound principles of policy, and 
are upheld and enforced when entered 
into through the intervention of a trus- 
tee, if followed by immediate separation, 
or if separation has previously taken 
place:" Field, J., Wells v. Stout, 9 
Cal. 479, 494. 

[Such is still the law: Walker v. 
Walier(lS6 9 ), 76 U. S. (9 Wall.) 743. 

[California Civil Code (chap. 3, ed. 
1885, p. 44,) provides — "\ 159. A hus- 
band and wife cannot, by any contract 
with each other, alter their legal rela- 
tions, except as to property, and except 
that they may agree, in writing, to an 
immediate separation, and may make 
provision for the support of either of 
them, and of their children, during such 
separation." Separation, under this 
section, ends the immediate family re- 
lationship: In re Noah, S. Ct. Cal., 
Oct. 24, 1887. 

Nichols v. Palmer (1811), 5 Day 
(Conn.) 47 ; Goodwin v. Goodwin 

(1810), 4 Id. 345,351,353. 354- 
Chapman v. Gray (1850), 8 Ga. 341 ; 

McLaren v. Bradford (1874), 52 Id. 

648. 

Phillips v. Meyers (1876), 82 111. 67. 
Reed v. Beazley (1820), I Blackford 
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(Ind.) 97; Dutton v. Dutton (1868), 
30 Ind. 452. 

Reads. Howe (1862), 13 Iowa 50; 
McKees. Reynolds (1869) 26 Id. 578; 
following the doctrine of Hutton v. 
Duey (1846), 3 Pa. 100 ; Blake s. Blake 
(1858), 7 Iowa 46; Robertson v. Robert- 
son (1868), 25 Id. 350; Lintons. Crosby 
(1880), 54 Id. 478,481; Goddards. 
Beebe (1853), 4 Greene (Iowa) 126, 
following Read v. Beazley (1820), I 
Blackford (Ind.) 97. 

Gaines v. Poor (1861), 3 Met. (Ky.) 
503; Loud v. Loud (1868), 4 Bush 
(Id.) 457; Simpson v. Simpson (1836), 
4 Dana (Id.) 140. 

Kremelberg s. Kremelberg (1879) S 2 
Md. 553, 563; Lippy v. Masonheimer 
(1856), 9 Id. 310; McCubbin v. Pat- 
terson (i860), 16 Id. 179; Schindels. 
Schindel (1858), 12 Id. 294; Helms v. 
Franciscus (1828), 2 Bland Chan. (Md.) 
544, 565; Brown v. Brown (1847), 5 
Gill (Id.) 249, 254 (explained in/. G. 
v. H. G. (1870), 33 Md. 408); Wal- 
lingsford v. Wallingsford (1825), 6 H. 
& J. (Id.) 485, 489- 

Fox v. Davis (1873), l '3 Mass - 2 55 ; 
Page v. Trufant (1806), 2 Id. 159; 
Albee v. Wyman (1857), 76 Id. 222; 
Chapin v. Ckapin (1883), 135 Id. 393 ; 
Alley s. Winn (1883), 134 Id. 77. 

Randalls. Randall (1877), 37 Mich. 

563- 

Stephenson s. Osborne (1866), 41 
Miss. 119; Garlands. Garland (1874), 
50 Id. 694, 716; House v. Harden 
(1875), 52 Id. 860, 874. 

Garbut s. Bowling (1883), 81 Mo. 
214. 

Sales v. Sales (1850), 21 N. H. 312. 

Dixon v. Dixon (1873), 23 N. J. 
Eq. 316. 

[Carson v. Murray ( 1832), 3 Paige's 
Chan. (N. Y.) 483; Pettit v. Pettit 
(1887), 107 N. Y. 677; Cropsey v. 
McKinney (1859), 30 Barb. (N.Y.) 47 ; 
Calkins v. Long (1855), 22 Id. 103; 
Clark v. Fosdick (1886), 13 Daly (N. 



Y.) 500 ; Beach v. Beach (1842), 2 Hill 
(Id.) 260; Anderson v. Anderson 
(1832), 1 Edw. Chan. (N. Y.) 380; 
Wright, v. Miller (1843), I Sandf. 
Chan. (Id.) 103; Morgan v. Potter 
(1879), 17 Hun. (Id.) 403 ; Mercein 
v. People (1840), 25 Wend. (Id.) 64, 
97 ; Sheltkar v. Gregory (1829), 2 Id. 
422; Griffin v. Banks (1868), 37 N. 
Y. 621; Dupre v. Rein (1878), 56 
How. Pr. (N. Y.) 228; Mann v. Hul- 
bert (1885), 38 Hun (Id.) 27 ; Allen v. 
Affleck (1882), 64 How. Pr. (Id.) 380. 

{Carvers. Miller (1866), 16 Ohio 
St. 527; Thomas s. Broun (1859), 10 
Id. 247; Settle v. Wilson (1846), 14 
Ohio 257. 

Hutton v. Duey (1846), 3 Pa. 100; 
Dillinger's App. (i860), 35 Id. 357; 
Hi/liner's App. ( 1867), 54 Id. 1 10 ; Ag- 
new's App., S. Ct. Pa., Jan'y 23, 1888; 
Smiths. Knowles (1853), 2 Grant (Pa.) 
413 ; Walsh v. Kelly ( 1859), 34 Pa. 84. 

[North Carolina denies the validity 
of contracts for separation : Collins v. 
Collins (1867), I Phillips Eq. 155. 

[" It is to be considered for the first 
time, whether a deed of separation be- 
tween husband and wife will be en- 
forced in this court. * * * It is to be 
admitted that in some of the old gov- 
ernments, passions and vices have fixed 
this evil upon society. It was unknown 
to the common law. * * * * If there 
were any doubt as to our policy, it 
would seem to be clearly settled by our 
legislation. Important as the relation 
is, our whole legislation is comprised in 
a few pages of the Revised Code. It 
provides that marriage shall be indis- 
soluble, except for impotency at the 
time of marriage, or subsequent infi- 
delity. It allows separation only when 
the wife's condition is intolerable, or life 
burdensome. And it allows separate 
support only where the husband is a 
drunkard or a spendthrift, and is wast- 
ing his substance to the impoverishment 
of his family. And in all these cases 
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the parties are not allowed to be the 
judges ; but they must make application 
to court, and, so far from their consent 
availing anything, there must be satis- 
factory proof that there has been no 
collusion or concert ; and if for divorce, 
that it is not for the mere purpose of 
being freed and separated from each 
other — observe, separated from each 
other :" Reade, J., Id. 158. This doc- 
trine has been strongly approved, as 
what ought to be the pronounced 
American doctrine, by Schouler, Dom. 
Rel., \ 217. 

[The Supreme Court of that State 
has, however, lately said — " It may ad- 
mit of question, in view of subsequent 
changes in the law of marriage, in re- 
spect to the property rights of the wo- 
man, whether the proposition" — that 
deeds of separation are against law and 
public policy, and will not be enforced, 
{Collins v. Collins, supra) — "in its un- 
limited extent, can now be upheld. A 
voluntary separation, under some cir> 
cumstances, is recognized as a legal 
condition, out of which may arise cer- 
tain powers to be exercised over her 
estate :" Smith, C. J. Sparks v. Sparks 
( 1 886), 94 N. C. 5 27, 53 1 . The learned 
judge after quoting the Code (J1831) — 
"Every woman, who shall be living 
separate from her husband, either under 
a judgment of divorce, by a competent 
Court, or under a deed of separation, 
executed by said husband and wife, 
and registered in the county in which 
she resides," shall have the effect of 
making her a free trader, added — " This 
act of legislation, passed in February, 
1872, in furtherance of the constitutional 
provision, by which the property of 
the woman, on her marriage, is se- 
cured to her as separate estate, im- 
plies a possible legal separation of 
the parties, by voluntary agreements, 
and defines her condition and rights 
resulting therefrom. If such a case 
can exist, and be upheld by law, the 



facts of that before us, would be one :" 
Id. 532. Collins v. Collins was not ex- 
plicitly overruled, however : " The de- 
cision in the case referred to, is in general 
terms, that such contracts, merely as 
such, have no binding obligation which 
will be enforced, because public policy 
favors the preservation of the nuptial 
tie, and is opposed to any arrangement 
between the parties, by which its result- 
ant duties are evaded. But the pri nciple 
is, that such an agreement will not be 
enforced, at the instance of either party ; 
not that what may have been done in 
carrying out its purpose will be undone 
by the Court. It will not assist, when 
its aid is asked, or, in the words of the 
Court, its provisions ' will not be enforced 
in this Court ' — a Court exercising equit. 
able functions : Id. 532. So the wife 
was refused relief from a conveyance 
made by her, in pursuance of the mar- 
riage settlement. 

[Buckner v. Ruth (1861), 13 Rich. 
(S. C.) 157- 

Goodrich v. Bryant (1858), 5 Sneed 
(Tenn.) 325 ; Keys v. Keys (1872), II 
Heisk. (Id.) 425 ; McAllister v . McAl- 
lister (1872), 10 Id. 345. Parham v. 
Parham (1845), 6 Hump. (Id.) 296 is 
to the contrary and has no supporting 
authority : Williams, C. J. Loud v. 
Loud (1868), 4 Bush. (Ky.) 459-60. 

Walker v. Stringfellovi (1868), 30 
Texas 570. 

Squires v. Squires (1880), 53 Vt. 211. 

[Switzer v. Swiizer (1875), 26 Gratt. 
( Va. ) 574 ; Jlarsberger v. Alger 
(1878), 31 Id. 52 ; though these cases 
do not fairly decide the question, the 
the court merely admitting the weight 
of authority to be in favor of the valid- 
ity of deeds of separation : 31 Id. 61. 

A common law doctrine. 

[" The doctrine of separate mainte- 
nance, by aid of a trustee, is found in 
the earliest records of English jurispru- 
dence. Such contracts have, for ages, 
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been protected and enforced in their 
courts of chancery : and when collater- 
ally brought to view in courts of law, 
have been recognized as the basis of 
legal adjudications. So far have the 
courts in England, from questioning the 
efficacy of such agreements to support 
a contract for maintenance, that a very 
different question has agitated them in 
modern times, viz., the capacity of the 
wife during such separation : Baldwin, 
J., Nichols v. Palmer (l8ll), 5 Day 
(Conn.) 51. 

[The general principle was declared 
by Chancellor Walworth to be that 
" it is impossible for a feme covert to 
make any valid agreement with her 
husband, to live separate from him, in 
violation of the marriage contract, and 
of the duties which she owes to society, 
except under the sanction of the court ; 
and in a case where the conduct of her 
husband has been such as to entitle her 
to a decree for a separation. The law 
of the land does not authorize, or sanc- 
tion, a voluntary agreement for separa- 
tion between husband and wife. It 
merely tolerates such agreements, when 
made in such a manner that they can 
be enforced by, or against, a third per- 
son, acting in behalf of the wife:'' 
Rogers v. Rogers (1834^4 Paige Chan. 
(N. Y.) 516, 517; and, again, that " it 
may well be doubted, whether public 
policy does not forbid any agreement 
for a separation between husband and 
wife, except under the sanction of a 
court of justice ; and whether it does 
not also require that such agreements 
should be limited to those cases where, 
by previous misconduct of one of the 
parties, the other is entitled to have the 
marriage contract dissolved, either 
wholly or partially, by a decree of the 
competent tribunal :" Carson v. Mur- 
ray (1832), 3 Paige Chan. (N. Y.) 
483, 500. 

[From another point of view, it was 
said that equity would never decree a 



separation, "even when husband and 
wife have stipulated for it in the most 
formal and solemn instruments, whether 
they be executory, as articles of agree- 
ment, 01 complete, as by deed : IVorral 
v. Jacob (1S17), 3 Mer. 268; Legard v. 
Johnson (I79")t 3 Vesey Jr. 352; Head 
v. Head (1747), 3 Atkyns 550 ; McKen- 
nan v. Phillips (1828), 6 Whar. (Pa.) 
576. When the parties have effected the 
separation, equity will control its inci- 
dents and accomplish its lawful objects; 
it will compel the husband to pay what 
he stipulated to pay for the maintenance 
of the wife, and the trustee to perform his 
duties faithfully, but it will not decree 
a separation. It is impossible that equity 
should engage in the work of putting 
asunder those whom God has joined 
together. In England this is said to be 
from deference to the ecclesiastical 
courts, who tolerate no voluntary sepa- 
ration of husband and wife; but the 
true ground of the rule is to be found, I 
apprehend, in the sacredness of the 
marriage bond, and the marital rights 
of the husband at common law :" 
Woodward, J., Smith v. Knowles 
(1853), 2Crant(Pa.) 4 l5.] 

Separation essential. 

A contract for separation, to be effec- 
tual, must be entered into at a time 
when the husband and wife are liv- 
ing separate, or must be followed 
by a separation in pursuance of such 
agreement : Carson v. Murray (1832), 
3 Paige Chan. (N. Y.) 483, 501 ; 
Magee- v. Magee (1874), 67 Barb. (N. 
Y.) 487, 490. ["The great weight of 
authority sustains the validity of such 
contracts where the separation has taken 
place, or is to take place immediately. 
But where the agreement is made in 
contemplation of future separation, the 
current of authority is against its valid- 
ity. In this case, the bill " filed by the 
trustee "recites that the parties have 
lived separately since the agreement:" 
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Endicott J., Fox v. Davis (187 3), 113 
Mass. 257. 

Where the parties are living together, 
an agreement for the future separation 
of husband and wife, is void, although 
entered into through the intervention of 
atrustee: Merceiny. The People (1840), 
25 Wend. (N. Y.), 64, 77 ; Carson v. 
Murray and Rogers^. Rogers, supra. 

[It seems that this is a consequence 
of the principle that cohabitation res- 
cinds a contract of separation : per 
Brady, J., Gould v. Gould (1865), 29 
How. (N.Y.) Pr.441,458. 

Consideration. 

Where the separation already exist: 
and is not produced by the agreement, 
the contract is valid, and the considera- 
tion of the husband's agreement to pay 
the sum of money to his wife, as agreed 
in the contract, is his release from lia- 
bility for the support of his wife : Finch, 
J., Pettit v. Pettit (1887), 107 N. Y. 
679, citing Calkins v. Long (1855), 22 
Barb. 97; Mann v. Hulbert (1885), 38 
Hun 27; and Carpenter v. Osbom 
(1886), 102 N. Y. 552. 

[An actual consideration is of impor- 
tance, for Read, J., remarked, in affirm- 
ing a judgment for dower, in spite of an 
agreement without any real considera- 
tion, " she got nothing from him except 
the child which she raised :" Walsh v. 
Kelly (1859), 34 Pa. 85. 

[The question of a consideration is 
important when there are creditors of 
the husband: Griffin v. Banks (1868), 
37 N. Y, 621. In such case, the mere 
release by the husband, of his property 
to his wife, without a covenant by a 
competent third party as trustee, that 
the husband shall not be chargeable 
with the wife's maintenance, will be 
without consideration and void at law, 
and, as to subseqaent creditors of the 
husband, void in equity also : Cropsey 
v. McKinney (1859), 30 Barb. (N. Y.) 
47; Beach v. Beach (1842), 2 Hill 



(Id.) 260. In this respect, agreements 
for separation are not different from 
other post-nuptial agreements between 
husband and wife. 

[If the consideration of the deed is 
really the obtaining a divorce, and the 
deed is not designed to secure to the 
wife, either her property, or mainte- 
nance, the deed will transgress the pro- 
visions of the divorce statutes, forbid- 
ding collusion. Tiie length of this note 
forbids more than a reference to Speck 
v. Daitsman (1879), 7 Mo. App. 165 ; 
Schmieding v. Doellner (1881), io Id. 
373 ; Phillips v. Thorp (1882), 10 Ore. 
494; Cross v. Cross (1878), 58 N. H. 
373; Kilbum v. Field (1875), 7& P a - 
194. 

[While payment of the consideration 
cannot be compelled by the court, in 
case of agreements without a trustee, 
actual payment will be recognized, and 
the party paid will be held estopped to 
make any claim against the provisions 
of the deed, except upon the ground of 
fraud, deception, or oppression : McKee 
v. Reynolds (1869), 26 Iowa 589; Rob- 
ertson v. Robertson (1868), 25 Id. 350. 

[The inducing cause of the separa- 
tion is immaterial : Gould v. Gould 
(1865), 29 How. (N. Y), Pr.441,458; 
Carson v. Murray and Rogers v. Rogers, 
supra. 

[See also under Effect of a subsequent 
divorce, infra. 

Effect of reunion. 

[Recision of the contract will be 
presumed, if the parlies afterwards co- 
habit, as husband and wife, by mutual 
consent, for ever so short a time : Wal- 
worth, Chan., Carson V. Murray 
(1832), 3 Paige Chan. (N.Y.), 483, 501 ; 
Sheltharv. Gregory (1829), 2 Wend. 
(N.Y.) 422. 

[But where the cohabitation was for 
a single nighc only, and inferably, from 
lack of opposing evidence, that this was 
with the wife's consent, the Court held 
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the contract to continue in force. It 
contained an express covenant that the 
husband should not visit his wife, with- 
out her consent. Contention was made 
that this solitary visit amounted to a 
reconciliation and abrogated the deed. 
"The conduct of the parties shows 
clearly there was no reconciliation, and 
no determination, or wish, or desire, to 
live together again as man and wife. 
The wife acted under the deed of sep- 
aration, and has always received the in- 
come of the real estate, and all the per- 
sonal estate, up to the present time. 
The theory of reconciliation, waiver, or 
abandonment, would have invalidated 
this deed, but she has never evinced 
any wish, or intention, to act upon this 
view of the question. So, after seeing 
her husband but three or four times in 
two years, she never sees him again at 
all, during the year he died. She be- 
lieved the separation was complete and 
the deed inviolate, and it is clear the 
testator so thought and acted. The acts 
of both parties showed that they both 
believed they were as completely sepa- 
rated as two persons could be, who 
were still in strict law, man and wife :" 
Read, J., Miner's App. (1867), 54 Pa. 
no, 116. 

[A stipulation in the articles of sep- 
aration, that the parties might visit each 
other, by mutual consent, in times of 
sickness, will not vitiate the agreement, 
until acted upon by actual cohabitation ; 
in the latter case, even a stipulation that 
the deed should not thereby be an- 
nulled will not be effective to keep the 
separation valid: Walworth, Chan., 
Carson v. Murray (1832), 3 Paige 
Chan. (N. V.), 483, 502 ; 2 Story, Eq. 
Jurisp., \ 1428; Chapman v. Cray 
(1850), 8 Ga. 349, per Lumpkin, J. 

[But this avoidance of the deed of 
separation, is not to be understood to 
apply to a separate maintenance, stipu- 
lated to continue if the parties should 
come together again : Walker v. Wal- 



ker (1869), 76 U. S. (9 Wall.), 743, 
752. " It was the intention of the par- 
ties that the arrangement should be per- 
manent, and to accomplish that pur- 
pose, the agreement was framed so that 
the wife should enjoy her separate es- 
tate during life, although she should 
subsequently become reconciled to her 
husband, and cohabit with him. We 
can see no valid objection to such a pro- 
vision, and it is certainly supported by 
authority ( Wilson v. Mushett (1832), 3 
Barn. & Ad. 743 ; Bell, Husb. and Wf., 
525-41). The husband had a right to 
make a settlement upon his wife, with- 
out any view of to separation, and the 
insertion of this provision shows that 
he did not intend the settlement to cease 
on the return of the wife to cohabita- 
tion :" Davis, J., Id. 

Effect of a subsequent divorce. 

[" What is the effect of a divorce for 
the wife's adultery, which was known 
to the husband at the time of the execu- 
tion of the deed, upon such a covenant ? 
It cannot be unlawful for a husband to 
provide by deed for the support of an 
erring wife ; and if he should subse- 
quently obtain a divorce for adultery, of 
which he was aware at the time he made 
the covenant, and the wife has done 
nothing to forfeit her rights under the 
covenant, we see no good reason why 
the divorce should discharge the hus- 
band from the obligation he has thus 
voluntarily assumed. * * * » There is 
no proof, nor is there any intimation, 
that the wife has been guilty of a repe- 
tition of the offence which has been the 
source of all this trouble. And although 
the deed of separation does not operate 
as a bar to the application for divorce, 
we see no inconsistency in granting a 
divorce, and, at the same time, refuse 
to release the husband from a covenant 
providing for the support of his wife. * 
* * * The fact is, at the time the cove- 
nant was made, the parties only con- 
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templated living apart, and did not 
therefore make any provision upon the 
contingency of a divorce :" Robinson, 
J., Kremelberg v. Kremelberg (1879), 
52 Md. 553,563,564. Here, the Court 
point out that the case of Charlenvorth 
v. Holt 1 1873), 2 9 L T - R - ( N - s -) 6 47 ; 
22 W. R. 94; 43 L. J. Exch. 25; 9 I.. 
R. Exch. 38, went much further, as the 
adultery there had occurred after the 
deed : the husband was held to his 
covenants, after obtaining a divorce on 
that ground. To the same effect : Dixon 
s.Dixon (1873), 23 N. J. Eq. 316; 
s.c. 24 Id. 133 ; Lister v. Lister (1882), 

35 ™. 49, 57- 

[The courts go further and sustain 
the covenants, even though the wife 
should remarry after a divorce, subse- 
quent to their execution : Blaker v. 
Cooper (1822), 7 S. & R. (Pa.) 500. 
Tilghman, C. J., pointed out that the 
release of dower " was an important 
consideration. He retains all the benefit 
of this agreement, notwithstanding the 
subsequent divorce and marriage of his 
wife. It does not appear on the record, 
at whose instance this divorce was ob- 
tained, not what was the cause of it. It 
may be that it was caused by the hus- 
band's misconduct, and if so, it would 
be a bad reason for getting rid of the 
annuity. I will not presume that it was 
occasioned by the misconduct of the 
wife, because it is not shown. There is 
no doubt that a man may agree to pay 
an annuity to his wife during his life, 
whether she remains his wife, or obtains 
a divorce and marries again ; and it ap- 
pears to me that, in the present case, 
there has been such an agreement :" Id. 
p. 502. This was accepted as good law 
by the Court of Appeals of New York, 
in Carpenter v. Osborn (1886), 102 N. 
Y. 552, 560. 

[Where the wife sued for mainte- 
nance and the husband agreed to pay a 
sum of money, if the wife would give 
a bond with surety, to release all claims 



upon him and upon his estate, and this 
was done ; the bond was held to be 
valid, as not against public policy, and 
the surety compelled to reimburse the 
husband for moneys which he had paid 
under the stress of an order of court, 
which was afterwards reversed : Winn 
v. Sanford, S. Ct. Jud. Ct. Mass., Nov. 
28, 1888.] 

A trustee is necessary. 

[The trustee for the wife is an essen- 
tial party to all contracts, unless there is 
some statutory exception : Rogers v. 
Rogers (1834), 4 Paige Chan. (N. Y.) 
516. This will be apparent after re- 
flection upon the common law princi- 
ples, which identify the husband and 
wife. " It follows from these principles 
that the wife will have no separate in- 
terest in the property put into the hands 
of a trustee for her support, and that 
she can have no remedy, in a court of 
chancery, to call the trustee to account ; 
but if the trustee is guilty of a breach 
of trust, he must be liable to the hus- 
band, for a violation of his contract, and 
to him, or his representatives, only. It 
will follow also, that the wife may re- 
turn to her husband, whenever she 
chooses, and he will be as much obliged 
to afford her protection and support, as 
though no such agreement had been 
made , and her right of dower, in case 
she survives her husband, will remain 
altogether unimpaired :" Smith, J., 
Nichols v. Palmer (1811), 5 Day 
(Conn.) 57. 

[The great necessity for a trustee is 
seen to arise, first, from the principles 
that neither husband nor wife may re- 
lease their marital rights of curtesy, or 
dower, except to a third person, and not 
then if designed to separate such incho- 
ate estate from the title in fee : Dillon, 
C. J., McKee v. Reynolds (1869), a6 
Iowa 582-9. And, second, from another 
principle, that actions between the hus- 
band and wife, for violations of the 
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agreement of separation, require a trus- 
tee to represent the wife : Simpson v. 
Simpson (1836), 4 Dana (Ky.) 140. 

[Hence, where the trustee declined 
to act, the deed was held to be void : 
Smitk v. Knowles (1853), 2 Grant 
(P») 413- 
Exceptions to necessity for a trustee. 

[The necessity for a trustee was not 
recognized, where the deed was made 
directly between the parties, and its 
validity was not drawn into question 
until after the husband's death ; the 
wife was then not allowed to violate the 
agreement and claim her dower or 
thirds, the Court saying — " At law, no 
contract can be made between husband 
and wife, without the intervention of 
trustees ; for she is considered as being 
sub postestate viri, and incapable of con- 
tracting with him. Bnt in equity, when 
the contract is reasonable, and when it 
has been consummated, it will be up- 
held:" Rogers, J., Hutton v. Duey 
(1846), 3 Pa. 101, 105. 

[This case is said to be not in har- 
mony with the general current of 
authorities, and is at variance with 
the former rulings of this court, in 
the cases already cited: Ellett, J., 
Stephenson v. Osborne (1866), 41 Miss. 
126, citing Carter v. Carter (1S50), 14 
S. & M. (Miss ) 59 (which rests upon 
the authority of Clancey, Hus. & Wf. 
392, and Kent, Comm. 176), and Mills 
v. Richards (1857), 34 Miss. 77 (where 
a deed was made directly between hus- 
band and wife). 

[The law of Hutton v. Duey was af- 
terwards affirmed in Dillinger's Appeal 
(i860), 35 Pa. 357, and is still good 
law, notwithstanding the criticism of 
Ellett, J., supra. 

[" Usually such agreements are en- 
tered into by means of trustees, but 
equity, which is not strenuous of forms, 
does not necessarily require this for- 



mality :"' Dillon, C. J., McKee v. Rey- 
nolds (1869), 26 Iowa 588, citing Bon- 
slaugh v. Bonslaugh (1S28), 17 S. & R. 
(Pa.) 361. This cited case was an ac- 
tion of ejectment, in which the question 
of title depended upon a deed of sepa- 
ration made directly between husband 
and wife, and in which the husband re- 
linquished all claim on real estate con- 
veyed to his wife and the heirs of her 
body and their heirs, by his father-in-law. 
The parties had notoriously lived apart 
for some years, when a creditor of the 
husband seized the husband's interest 
and sold it at sheriff's sale. The sheriff's 
vendee failed to recover the land. 

[On the other hand, the absence of a 
trustee, in cases where the wife is not 
enabled to convey her real estate with- 
out her husband, effectually prevents 
her alienation without the joinder of the 
husband in the deed : Lippy v. Mason- 
heimer (1856), 9 Md. 310. 

[Of course, there is in general no ne- 
cessity for a trustee in States where the 
rights, powers and obligations of mar- 
ried women are greatly enlarged; espe- 
cially where a married woman may 
convey her interest in real estate, in the 
same manner as other persons : Robert- 
son v. Robertson (1868), 25 Iowa 350, 
354. 355- (But see, infra) 

[In Iowa, the case cited was nullified 
by Section 2203 of the Code, (ed. 1888, 
p. 801) — " When property is owned by 
either husband or wife, the other has no 
interest therein which can be the subject 
of contract between them, or such in- 
terest as will make the same liable for 
the contracts or liabilities of either the 
husband or wife who is not the owner 
of the property, except as provided in 
this chapter." Hence, a deed of sepa- 
ration, in which the wife released her 
dower right, was held inoperative to 
prevent her from having her dower 
admeasured, after the husband's death: 
Linton v. Crosby (1880), 54 Iowa 478. 
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Trust by implication. 

[There may be a trustee by the legal 
effect of the deed of separation. 

Thus, in Clark v. Fosdick (1886), 13 
Daly (N. Y.) 500, the Court of Common 
Pleas of New York City were asked to 
declare as void an agreement of separa- 
tion between husband and' wife, as prin- 
cipals, and two others as sureties. The 
husband covenanted with the wife and 
the sureties, to pay a yearly sum, and 
also covenanted with the sureties to per- 
form his covenants. The sureties also 
covenanted to indemnify the husband 
against his wife's future obligations. The 
sureties were held to be trustees, and 
the agreement declared to be valid. To 
the same effect, Dupre v. Rein (1878), 
56 How. (N. Y.) Prac. 228. 

When set aside. 

[In Ohio, a trustee was held to be 
unnecessary, if the Court were satisfied 
of the fairness of the provision for the 
wife. In that case, the widow claimed 
against the husband's estate ; Brinker- 
HOFF, J., said: "That a parol post- 
nuptial agreement made between hus- 
band and wife, in view of a voluntary 
separation, and fully executed on the 
part of the husband, whereby, for a con- 
sideration, which, in the light of all the 
circumstances of the parties at the time 
the contract is made, is fair, reasonable 
and just, the wife relinquishes all claim 
to a distributive share of the husband's 
personal estate, in case she survive him, 
will be upheld and enforced in equity, 
and that the intervention of a trustee is 
unnecessary, are propositions now too 
firmly settled to require the citation of 
many authorities for their support. I 
therefore content myself with citing the 
cases of Thomas v. Broun (1859), 10 
Ohio 247; Houghton v. Houghton 
(i860), 14 Ind. 505 ; Wilson v. Wilson 
(1848), I H. L. Ca. 538, and Dilling- 
er's App. (i860), 35 Pa. 357. But, in 
respect to contracts of this, and of a 
kindred kind, equity is properly some- 



what jealous of the influence which it 
is commonly in the power of the hus- 
band to exert in their procurement, how- 
ever that influence may arise — whether 
from her lingering fondness and habitual 
deference, the restraint of his presence, 
his superior knowledge of business and 
values, or his powers of coercion and 
annoyance. Hence, it is an essential 
element of the proposition above stated, 
that the terms of the contract in favor of 
the wife, shall be fair, reasonable and 
just to her, in view of all the circum- 
stances of the case and of the parties at 
the time the contract is made :" Garver, 
Ex'r of Miller, v. Miller (1866), 16 
Ohio 527, 531. 

[Hence, in Virginia, the Circuit Court 
set aside a deed of separation, because 
" it does not clearly appear that, in the 
negotiation which preceded the agree- 
ment, as well as at the time of executing 
the same, the wife was in a position in 
which she could act, and did act, not 
only with perfect freedom, but with 
knowledge and appreciation of all the 
circumstances of her situation and of her 
individual and marital rights ; and that 
the contract in itself was fair and just, 
wholly free from exceptions, and such 
as a court of equity itself might have 
imposed upon the parties, in a case in 
which their persons and their property 
had properly fallen under its jurisdiction 
and control." And this was affirmed 
by the Court of Appeals : Stvifzer v. 
Swilzer (1875), 26 Grat. (Va.) 574, 
582. 

[Where the wife seeks to have the 
deed set aside, on the grounds of fraud, 
duress, and inequality, and fails, the 
Court cannot do more than dismiss the 
bill ; a decree, that the deed remain in 
full force and effect, requires a proper 
cross-bill: Borckman's App., S. Ct. 
Pcnna., May 24, 1886. 

Rescission. 

[The wife may rescind the deed by 
voluntarily accepting other provisions ; 
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she will not be allowed, at some other (1825), 6 H. & J. (Md.) 48$. Here 
time, to revive the covenants of the the agreement was at the foot of the 
deed : Albet v. Wyman (1857), 76 husband's answer. 
Mass. 222. [In Vermont, the wife's father was 

permitted to sign the deed of separation, 
as the wife's agent. The separation had 
[The wife must sign the deed ; she already occurred, and the father was 
cannot act by attorney, even in an agree- treated as her trustee, and the deed held 
ment filed of record in a suit for alimony to be valid, as though she had signed it 
and intended to amicably terminate such in fact: Squires v. Squires (18S0), 53 
suit : Wallingsford v. Wallingsford Vt. 208. Jas. M. Kerr. 



Parties to the Deed. 



Supreme Court of Wisconsin. 
SOQUET v. THE STATE. 

The testimony of a medical witness is, at best, hearsay, and inadmissible in a 
criminal trial for murder by poison, when the witness has had no practical experi- 
ence in the treatment of cases of this character, and can testify only from memory, 
what medical works and instructors teach on the subject. 

Boyle v. The State (1 883), 57 Wis. 472, approved and followed, as supported 
equally by reason and authority. 

Error to the Circuit Court of Brown County. 

John P. Soquet was indicted for and convicted of murder in 
the first degree, and brings error. 

Hudd & Wigman, for plaintiff in error. 
C. E. Vroman and Assistant Attorney-General L. K. Luse, 
for the State. 

Orton, J. (November 8, 1888). The information charged the 
plaintiff in error with having murdered his wife, Esperance 
Soquet, on the 13th day of June, 1873, by poisoning, and the 
trial was had in April, 1888. The evidence tended to prove 
the following facts : The plaintiff in error and one August 
Mainsort, in June, 1873, lived as neighbors on farms one mile 
apart. The family of the plaintiff in error consisted of him- 
self and his wife, Esperance, and seven children, and that of 
Mainsort consisted only of himself and wife ; and a criminal 
intimacy appeared to exist between the plaintiff in error and 
the wife of Mainsort Mainsort suddenly died, and, on au- 
topsy, eight grains of arsenic were found in his stomach, and 



